INTRODUCTION
trustees, and administrators are increasingly shifting the financial burden to academic units best able to charge market-based tuition, especially law and business. Thus, the state funding that previously supported legal education is now redirected to other schools and colleges. Public institutions, especially law schools, talk of "privatizing" or "quasiprivatizing," following the leads of the Universities of Michigan and Virginia. 7 For example, the University of California at Berkeley School of Law (Boalt Hall) has seen the state share of its budget drop from 60% in 1994 to 30% in 2005. 8 Even more extreme is the situation of the University of Michigan in which the law school receives less than 4% of its funding from the state of Michigan. 9 The drop in state contributions varies dramatically between state law schools, but a constant is the substantial rise in tuition, even for state residents.
The public law schools face a major challenge in preserving their ethos as public institutions. Their short-term response is to sharply raise tuition. The public law schools were established to provide a quality legal education to state residents at nominal tuition.
The long term risk is a radical change in the paradigm governing public legal education -7 Dean Christopher F. Edley, Jr., Boalt's Dean, advanced the changing paradigm to quasi-privatization of the public law school in statements to alumni and in an op-ed in the Los Angeles Times. Tuition doubled in four years to $22,000 for state residents and $34,000 for non-residents. He recommended substantial fund raising and tuition increases. He even raised the possibility of legacy admissions. Dean Edley called for "substantial structure change in the way we do business." He said the school needs to raise $300 million and that the state orphaned the law school. The concept of land grants to fund education originated with the Northwest Ordinance of 1787. A watershed in the national commitment for higher education was the Morrill Act of 1862, which created the public land grant universities initially funded by the sale or lease of federal lands.
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The combination of existing public universities and the new land grant institutions marked the ascendancy of public higher education outside the Northeast. Indeed, in many states public higher education was preferred to private education -the opposite of the east coast preference. A social compact developed between the states and their citizens -a quality education would be offered to all qualified state residents at nominal tuition. 10 Other public universities that predate the Civil War include Alabama, City College, Florida, Georgia, Indiana, LSU, Maryland, Michigan, Minnesota, Mississippi, Missouri, Penn State, South Carolina, Tennessee, Vermont and Wisconsin. 11 Some of our major public universities, including Arizona, Arkansas, Auburn, Connecticut, Georgia, Illinois, Kentucky, Massachusetts, Michigan State, Nebraska, Ohio State, Purdue, Texas A&M, and the University of California, are land grant universities.
Public universities spread like prairie fires through the Plains states. The great public universities of the Midwest represented the rise of democracy, the prairie populist antipathy to the east, the opportunity for the waves of immigrants who settled much of America in the aftermath of the Civil War, and opening the doors of higher education to all classes rather than a narrow class. They led the country in integration and diversity.
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The South and West echoed the call for quality public education. The flagship public universities became the premier institutions of higher education in most states outside the East.
As they grew, the public universities added professional schools in business, dentistry, engineering, law, medicine, nursing, and pharmacy. The goal was to offer quality professional education to state residents at nominal tuition. The public law school would also serve as a vital resource for the people of the state, engage in public service, and pursue the public interest. The Twentieth Century marked the ascent of public higher education, fulfilling the vision of our founding fathers. By the end of the Twentieth Century, public higher education served as a vital counter balance to the private universities.
The private universities served as a model to raise the quality of the flagship public universities. The success of public higher education in turn encouraged the private universities to adopt a more egalitarian model and offer admissions to all qualified applicants.
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The private law schools also pursued public interest goals similar to those of the public law schools as the educational models coalesced. 14 Thus, to a large extent the academic programs and public interest and service goals of public and private law schools were substantially similar by the end of the Twentieth Century. The major differences remained in access and affordability. 15 Relying solely on percentage increases can be deceptive because the tuition increases for most public universities are on a much lower tuition base than for private law schools. For example, a $1,000 increase on an existing tuition of $25,000 will be only "4%," but if applied to a $10,000 tuition, it will show up as a 10% increase. However, the tuitions for Michigan, Virginia, and the four University of California law schools are comparable to most private law schools.
$10,820. 16 The increases are even sharper at some of the nation's most prestigious public law schools. In 1983/84 most resident tuition rates were in the $1,000 -$2,000 range. The At the two extremes we have North Carolina Central with low tuition, trying to fulfill its obligations of access and affordability as a historical minority university compared to the University of Michigan consistently at or near the top in resident tuition as it fulfills its mission of being one of the nation's most prestigious law schools.
The initial institutional response to declining state support is to sharply increase tuition for out-of-state students. To the extent that public universities are to a greater or lesser extent taxpayer supported, little political outcry arises to increasing tuition to nonvoting non-residents.
Certainly the public law schools have responded accordingly. 23 The median tuition for non-resident law students rose by $17,321 in twenty years versus $9,478 for state residents. For every 10 non-residents enrolled at the median tuition of $21,577, a public law schools raises $215,770 in tuition and fees, double that of ten in-state students at $111,180.
However, non-resident tuition is often insufficient to fill the budgetary gap, at which point law schools face several undesirable alternatives: cut expenses, increase the percent of non-residents in the student body, or increase the size of the student body.
Indeed, non-resident tuition is not always a large financial revenue gain for the institutions. Residency requirements vary by state. Some states have relatively easy requirements to change residency, such that a change in status may take only one or two semesters resulting in little non-resident tuition from upper level students. Other schools impose Draconian standards for changing residency status, such as dropping out of the 23 The only exception is the University of the District of Columbia which has frozen both resident and nonresident tuition for a decade.
institution for one year and otherwise taking steps to indicate a permanent change in residency.
Unlike businesses which compete in the competitive market, public institutions face strong political opposition in reducing expenditures. Higher education is a service enterprise in which the largest expenditure is personnel. Similarly, the largest expenditure for most law schools will be the faculty and then staff. Tenured faculty are not easily laid off. As they retire or otherwise leave the teaching ranks, senior faculty can be replaced by lower-salaried junior faculty and adjuncts. Both steps save money, but adjuncts adversely affect the critical student-faculty ratio. Another large expenditure is financial aid, both in the form of grants and loans. Financial aid can in theory be easily reduced but the cost will be access, affordability and student quality.
Increasing the size of the student body, especially at a faster rate than faculty additions, raises revenue, but at the cost again of the student-faculty ratio and perhaps both of the objective quality (LSAT's, GPA's) of the entering class, and three years later the bar passage rate. The objective criteria and bar pass rates are critical factors in the U.S. News & World Report rankings.
Another alternative is to retain the student population at roughly the same size, but increase the percentage of non-resident students, charging them market-based tuition.
This alternative substantially raises revenue, but at the cost of accessibility and affordability for state residents.
However, even sharply raising non-resident tuition and the number of nonresident students to historic levels does not fill the budget gap, which leads to substantial increases even in resident tuition.
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The sharp escalation in public law school tuition poses a competitive disadvantage to the public law schools. As their tuition, even for state residents, rivals that of many private law schools, they will lose one of their greatest competitive advantages: low tuition. A student's individual balancing of factors in choosing a law school will change dramatically when tuitions are equalized between the public and many private law schools, especially in states which posses quality public and private law schools.
THE CHANGING PARADIGM OF LEGAL EDUCATION
The financial cutbacks and tuition increases occurred when legal education was incurring substantially rising costs as the underlying model of legal education changed.
Legal education into the 1960's essentially followed the Socratic system and casebook approach promulgated by Dean Langdell of Harvard nearly a century earlier.
The law schools typically had large classrooms with chairs, desks, blackboards, chalk, and, at best, a primitive AV system. Small seminars were an anomaly. Professors were In addition, all institutions face escalating rises in indirect costs, library and technology expenditures, health care, day care, maternity leaves, and utilities. These costs, of course, mirror those of society in general.
These changes and cost-pressures do not discriminate between public and private law schools, but clearly institutions with rising revenues and deep resources are better able to absorb them. Regular appropriations from the state provided a cushion for the public law schools, but taxpayer support has not risen proportionately; indeed, it has shrunk in recent years.
The first sign of a seismic change in higher education was the launching of U.S.
News & World Reports' ranking of colleges in 1983. The Guide to Graduate Schools first appeared in 1987. 24 With U.S. News emphasizing objective, quantitative criteria, institutions have changed their practices to affect their ranking. 24 The quality of an education, the ability of students, the teaching proficiency of professors, is not dependent upon the prestige of a law school defined by LSAT scores, median GPA's, alumni contribution rates, placement success or the other statistical parameters used by U.S. News & World Reports. Excellent instruction is often available at less prestigious institutions. Of course, even with objective criteria, the results are highly subjective. The mere determinations of which factors to consider, and the mathematical weight attached to each, involves weighing intangibles. Even minute differences in a category can result in wide differences in rankings. Year to year shifts may not signify much in fact. In any event, a common refrain is that 15 law schools claim to be in the top ten. 35 Just as significant is its loan forgiveness program for students entering "public interest" law. While many law schools offer these programs, none define "public interest" as broadly as Virginia. It covers, subject to income levels, all graduates staying in Virginia to practice law.
IMPLICATIONS OF THE CHANGE
A critical caveat is that simply substituting tuition dollars for state support does not maintain the status quo, but weakens the institution in the short run. Indeed, it entails tremendous risks and substantial changes to the role of public legal education. Current tuition increases are intended in the short term to replace state support. They may not cover growth or expansion. The reality is that the sharp escalation in tuition by the UC's and other law schools do not per se increase their budgets, but often simply offset reductions in the general fund allocation to the law school, resulting in flat budgets; in other words, the Board of Regents and administrators are redirecting general funds to academic units less able to substantially raise tuition.
At risk are accessibility, affordability, upper-mobility, public interest and service, student-faculty ratios, prestige and reputation, and revenue sharing with the parent university.
35 UVA 2003-04 Annual Report, supra n. 30 at 62.
The challenge to "privatizing" or "quasi-privatizing" public legal education is to retain the ethos of public institutions by raising tuition without losing any of the significant characteristics of a public university: inclusiveness, upper-mobility, accessibility, affordability and public service. The public law school is at great risk of becoming a tuition dependent quasi-private institution. Part of the challenge is to recognize the nature of many private law schools.
THE NATURE OF PRIVATE LAW SCHOOLS
One important distinction exists between public universities and their law schools. of law school gross revenues as "overhead." 40 Schools and colleges can reasonably be expected to cover costs assumed by the parent university on their behalf, such as maintenance and security, and a proportionate share of the costs of running the university. The problem occurs when law schools incur a disproportionate share of a university's operations, such that revenues from the law school are used to subsidize other academic units. In this common scenario, tuition revenues must thereby serve the financial needs and demands of both the law schools and their parent universities, and hence inflate the cost of tuition above that actually needed to provide a quality education.
The behavior of tuition dependent institutions differ, often radically, from wellfunded schools. Pressure always exists to make the numbers on admissions. That might not be a major problem for top-tier law schools, but it gets progressively harder with drops in prestige, and in cyclical downturns. The objective quality of the student body may be sacrificed to meet financial needs. The critical issue is whether public law schools will be allowed to downsize if applications drop to maintain their "quality", or have to maintain enrollment at the cost of quality.
The reality is that many private law schools are tuition driven and dependent. As such, some operate more like an economically driven business than a knowledge driven cathedral of learning. 41 These schools face continuous constrains on faculty appointments and retention, faculty, administrative and staff salaries, faculty development, academic programs, financial aid, admissions, and facilities. Indeed, salaries may be frozen during downturns in revenues. 42 Large classes and high student- 40 The ABA does not officially publish a permissible maximum overhead rate for law schools. 41 Faculty members, of course, focus on teaching, scholarship, and service within the confines of a tight budget. 42 Other forms of fiscal restrains may include limits on photocopying and itemizing of telephone calls. faculty ratios are common. As long as the schools stay within the ABA guidelines for student faculty ratios, adjuncts become an attractive financial cost-cutting option. New academic centers and programs have to be financially independent. Public financial support freed the public law schools from operating as tuition dependent institutions.
The public law schools could resist these pressures as long as states provided them substantial subsidies, rather than demanding a share of the school's tuition revenue.
This immunity is ceasing. Certainly not all private universities look to their law schools as a profit center, but the temptation exists. Pressure often exists to enroll "just" a few more students and raise tuition "just" a few dollars more while resisting proportionate increases in the size of the faculty and support staff. The financial pressures can be relentless.
The next inexorable step with declining state support for the parent institutions is to demand from the public law school a "fair contribution" to the operations of the public university. Indeed, the University of Virginia Law School now remits to the Paradoxically, a dollar for dollar increase, trading tuition for state support, leaves the institutions financially weaker, and less able to offer accessibility and affordability.
One of the greatest consequences of sharply raising tuition is that a proportionately larger increase in financial aid is required to offset the tuition increases. If, for example, the state cuts funding by $1 million, then tuition revenues will have to rise substantially more than $1 million if the school is to continue to attract economically disadvantaged students. By way of illustration, a student with a $3,000 financial aid package on a $5,000 tuition bill will need $6,000 in financial aid if tuition rises to $8,000, an increase of $3,000. None of the putative $3,000 tuition increase for this student would go to operations. The need for financial aid grows proportionately faster as tuition and fees rise unless the school wishes to decrease the matriculation rate of economically disadvantaged students.
A critical question is how much of the tuition increases will in fact be discounted as scholarships and other financial aid for merit, need-based, and diversity scholarships, and for loan-forgiveness for graduates entering public service. The risk is that these accounts will be squeezed, especially in cyclical down turns when applications and enrollment drop. It has chosen a third approach so far. UDC's resident tuition has remained steady for several years at $7,135.
46 45 It's predecessor was the Antioch School of Law, a private institution. 46 The University of the District of Columbia doubled its tuition ten years ago as part of the response to the District of Columbia's severe budget problems. It has frozen tuition since then.
Another impact is on the viable options available to graduates. Large debt loads limit the graduates available to practice public interest law. This problem has been recognized for some time. 47 Legal education has responded by adopting debt-forgiveness plans. 48 However, these worthy programs require financial resources. The subsidies must come from endowment funds, current fund-raising, or through tuition.
A major impact of the substantial increases in tuition is to intensify the economic stratification of the student body with the shift to a highly affluent student body. In other words, the cost of upper mobility and inclusiveness into the legal profession has risen substantially in recent years. The applicant pool becomes increasingly self-selective on the basis of finances -a pattern already manifesting itself with undergrad admissions.
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In addition, high tuition can serve as a psychological barrier to low-income applicants.
47 A recent ABA study showed that most law school graduates have a cumulative debt-load exceeding $80,000, usually necessitating monthly repayments of $1,000 over ten years. ABA commission on Loan Repayments and Forgiveness, Lifting the Burden: Law Student Debt as a Barrier to Public Service 9 (2003). 87% of students borrow to finance their legal education. Id. at 10. Two-thirds of the respondents in the study found the debt load too large to enter public interest law. Id. at 9. 48 Eighty-one ABA law schools implemented such plans as of November 2004. NATIONAL JURIST MAGAZINE, November 2004 at 13. 49 The Wall Street Journal reported that a Department of Education advisory study found that 170,000 qualified students could not even afford to attend a community college, and that 43% of qualified middleclass children cannot afford to attend a four-year institution. June Kronholz, College Costs Play on Stump, Wall St. J., Feb 4, 2004, at p. A4, col. 1,2. The New York Times similarly reported recent studies showing students from upper-income families are increasingly edging out middle-class students at the nation's prestigious universities. For example, the 2003-04 freshman class at the University of Michigan has more students with their parents earning at least $200,000 a year than those making less than $53,000-the national median income. David Leonhardt, As Wealthy Fill Top Colleges, Concerns Grow Over Fairness, NEW YORK TIMES, April 22,2004 at p. A1, col. 5 . 40% of the entering classes at the 42 most selective public universities come from families earning over $100,000, up 8% in just four years. Id at p. A22, col. 1. The Educational Testing Service reports that only 3% of the entering classes this year at the top 146 colleges and universities are from families in the lowest quarter of wage earners. For example, 54% of the students at Miami University of Ohio are from families with median incomes exceeding $100,000. The median income at Harvard is about $150,000. Id. However, about half the students at Michigan are from families earning less than $100,000. Id. at col. 2.
Stratification is a recognized issue in the nation's top universities, both public and private. 50 In a Business Week interview, President Lawrence Summers of Harvard University recognized: "Inequality between those in the high-income groups and those in the low-income groups is widening. In the last two decades, for the first time probably in the country's history, the gap in life prospects . . . is growing. One of the reasons is that the gap in the college enrollment rate between [those groups] is growing."
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Theodore Spencer, Director of Undergraduate Admissions at the University of Michigan, explained the problem: "We were founded on the principle of allowing larger numbers of students to go to college in an affordable way. But having said that, the price of college has gone up, and many of the truly needed will not bother to apply." 52 Similar conclusions were reached by the Higher Education Research Institute at UCLA, which found that 55% of the entering students at the most selective four year colleges came from the highest earning quarter of households in America, up from 46% in 1985. 53 The former model of financial aid was low tuition, large grants. The new model is large tuition, low grants and large loans to the detriment of non-affluent families.
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As is well recognized, the middle class is in increasing danger of being squeezed out of the nation's premier institutions -both public and private. Non-resident tuition becomes a very attractive source of revenue. As the public institutions increasingly turn to non-resident tuition, the effect will be to raise the academic profile of the entering class at the risk of squeezing out the economically disadvantaged state residents. The result is inevitable because the shrinking number of resident slots will result in greater competition for the remaining seats in the entering class. The law school will need to make special efforts to find appropriate disadvantaged students to admit. The problem already exists in high schools and carries through into colleges.
As long as legislators historically funded a substantial percentage of a law school's budget, they could effectively restrict non-resident admissions by exercising the "power of the purse." This leverage is proportionate to the extent of state support.
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FUNDRAISING
Fundraising is not a novel phenomenon. Presidents and deans, both of public and private institutions, have long engaged in it. The difference today is that instead of being one of several criteria for a deanship, it threatens to become the primary role for the dean. 55 Financial aid is expensive and many law schools have limited budgets for this purpose. 56 Although documentation may be difficult, anecdotal evidence suggests that legislatures often "look the other way" when institutions increase non-resident enrollment in response to state budget cuts. The author remembers an administrator of the University of Michigan Law School stating in the early 1970's that the legislature effectually limited the law school to 30% non-residents. The current figure is 75% non-resident.
Program development is dependent on funding. Fundraising may replace academic program building as the measure of success of a deanship.
Either as an alternative or supplement to tuition increases, the public law schools must turn to substantial fundraising -an experience in which many lack extensive experience. For many law schools, exemplified by Boalt, it has become a matter of urgency -a high priority.
That too represents a substantial change in paradigms for many public law schools: the cultivation and education of an alumni base unaccustomed to going.
Alumni of private universities have a different perspective. The public law school must now invest substantial resources in a development office. The techniques of fund raising are well known, but the receptibility of the alumni base may be an issue. Many of their graduates attended law school when tuitions were exceedingly low, being heavily subsidized by state taxpayers. Accessibility and affordability were not as critical an issue then as they are today.
Success will not be immediate, but absent the highly unlikely possibility that states reverse course and again provide adequate funds to the law schools, massive fundraising is the only alternative to systemic tuition increases. The education and cultivation of alumni is a long-term process.
The flagship pubic law schools, regardless of their national reputation, all have a strong presence in state and local bars, public service, and in public interest law. The loyal, successful alumni must be called upon to play a substantial role in their alma mater's future. No longer will networking and hiring fellow alumni be sufficient.
CONCLUSION
The change in paradigms entails profound changes both for the law school and for society. Many of the prestigious private law schools are characterized by high tuition, large endowments, and low student-faculty ratios. 57 The public schools are moving to the model of high tuition, low endowment and variable student-faculty ratios. Most private law schools are tuition dependent and driven. Public law schools are trending that way, resulting in tremendous changes in the ethos of public law schools.
The change in paradigm also poses a long-term issue that goes to the essence of a public law school -will the public continue to support it? As higher education becomes increasingly stratified by economics, the perception is rising that the public schools are becoming elitist.
The pubic institutions were initially founded in part, and then grew, as a populistreaction to the private institutions of the east. If the public institutions essentially mirror the private, then they risk a further loss of public support.
The strength of an institution, any institution, is not in bricks and mortars, but resides in the quality of its people -the faculty, staff, and student body. The ultimate test is where do professors wish to teach and students to matriculate. At one extreme, the private law school's primary function is often to be run as a business with a more limited mission rather than as a cathedral of learning. At a minimum, private law schools have a 57 Harvard though is well known as a high enrollment, high student-faculty ratio institution. However, its student-faculty ration for 2004-05 is 11.2:1, which is higher than Yale's 7.9:1, but still highly competitive with the other top ten law schools. U.S. New & World Reports, AMERICA'S BEST GRADUATE SCHOOLS, 2006 edition at 60.
greater control over their budgets. Brilliant students matriculate at these schools, but often rising young scholars will heed the siren call of the prestigious institutions.
Many public law schools are looking to Michigan and Virginia as a model for changing paradigms. Most public law schools lack the prestige of these two schools.
Few approach their endowments and fund-raising expertise. They can offer scholarships and loans to students at a greater level than most other public law schools. High tuition is but one factor in their continued success. Many law schools can emulate their success, but others will simply be unable to do so for a number of limiting factors. Just as not every public law school strives to be a Michigan or Virginia in academic stature, so too these two schools should not constitute the model for all public law schools responding to budget cutbacks.
Each public law school will have to chart its path out of the financial morass.
Large tuition increases are a short-term, stop-gap action, in effect a bandaid with the inherent effect of radically changing public legal education. It does not resolve the longterm financial issues. What it does is convert a public institution into a tuition-dependant quasi-private institution.
Public law schools face many challenges, indeed risks in changing paradigms.
Even if totally privately funded, they are still a public institution and must strive to provide service to the community, offer educational opportunity for all state residents, and otherwise pursue the public interest.
The change in paradigms is as momentous as the enactment of the Northwest While these times present a great challenge to the public institutions, they also create a rare opportunity for the states willing to rise to the occasion. States, which substantially increase spending for their state law schools, will be rewarded by increased stature as well as access and affordability for their residents. After all, every $15 million legislative appropriation is roughly equal to the income from a $300 million endowment.
58 Tuition and fees are in essence "user fees," a type of taxation. Substantial increases in these user fees substantially increases the revenue of the state, allowing it to spend more money elsewhere. 
